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On June 15, the United States Supreme 
Court found the Medicare program did 
not have the authority to “simply” reduce 
Medicare payments for Section 340B 
hospital acquired drugs.

The court stated that “[U]nder the 
Medicare statute, the Department of 
Health and Human Services must 
reimburse hospitals for certain outpatient 
prescription drugs that the hospitals 
provide to Medicare patients.”

“To set the reimbursement rates for 
the prescription drugs, HHS has two 
options under the statute. First, if HHS 
has conducted a survey of hospitals’ 
acquisition costs for the drugs, HHS may 
set the reimbursement rates based on the 
hospitals’ average acquisition costs— that 
is, the amount that hospitals pay to acquire 
the prescription drugs— and may vary the 
reimbursement rates for different groups of 
hospitals.

Second and alternatively, if HHS has 
not conducted such a survey, HHS must 
instead set the reimbursement rates based 
on the average sales price charged by 
manufacturers for the drugs (with certain 
adjustments), and HHS may not vary the 
reimbursement rates for different groups of 
hospitals.

“For 2018 and 2019, HHS did not conduct 

a survey of hospitals’ acquisition costs 
for outpatient prescription drugs. But 
HHS nonetheless substantially reduced 
the reimbursement rates for one group 
of hospitals—Section 340B hospitals, 
which generally serve low-income or 
rural communities. For those 340B 
hospitals, this case has immense economic 
consequences, about $1.6 billion annually.

“The question is whether the statute affords 
HHS discretion to vary the reimbursement 
rates for that one group of hospitals when, 
as here, HHS has not conducted the 
required survey of hospitals’ acquisition 
costs. The answer is no. We therefore 
reverse the judgment of the U. S. Court of 
Appeals for the D. C. Circuit.”

Until 2018, HHS consistently set 
reimbursement rates for each drug based 
on the average-sales-price data provided 
by manufacturers. Every year, HHS set the 
reimbursement rates at about 106 per-cent 
of each covered drug’s average sales price, 
and HHS used the same reimbursement 
rates for all hospitals. In other words, until 
2018, HHS never varied the reimbursement 
rates by hospital group.

HHS historically had reimbursed 
340B hospitals for covered outpatient 
prescription drugs at the same 
reimbursement rates that were set for 
all other hospitals. For 2018, HHS said 
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that the uniform reimbursement rates 
combined with the discounted prices 
paid by 340B hospitals for prescription 
drugs meant that 340B hospitals were 
able to “generate significant profits” when 
they provided the prescription drugs to 
Medicare patients. 
 
“In the final rule for 2018, HHS decided 
to establish two separate reimbursement 
rates: one rate for non-340B hospitals 
and another rate for 340B hospitals. 
The reimbursement rate for non-340B 
hospitals remained at the historical rate of 
approximately 106 percent of the average 
sales price for each drug.

But HHS established a substantially 
reduced rate for 340B hospitals—a rate 
equal to 77.5 percent of the average sales 
price for each drug. In setting that rate, 
HHS relied on an estimate from the 
Medicare Payment Advisory Commission 
that 340B hospitals obtained prescription 
drugs at an average discount of at least 
22.5 percent below the average sales price 
charged by manufacturers.”

“Under the text and structure of 
the statute, this case is therefore 
straightforward: Because HHS did not 
conduct a survey of hospitals’ acquisition 
costs, HHS acted unlawfully by reducing 
the reimbursement rates for 340B 
hospitals.”

“In sum, after employing the traditional 
tools of statutory interpretation, we do 
not agree with HHS’s interpretation of 
the statute. We conclude that, absent a 
survey of hospitals’ acquisition costs, HHS 
may not vary the reimbursement rates 
for 340B hospitals. HHS’s 2018 and 2019 
reimbursement rates for 340B hospitals 
were therefore contrary to the statute and 
unlawful.

We reverse the judgment of the U. S. 
Court of Appeals for the D. C. Circuit and 
remand the case for further proceedings 
consistent with this opinion.”


