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Litigation Blocks DSH Audit Change

 CMS is abandoning one aspect of its effort to 
change Medicaid DSH audit standards.
 CMS used a Frequently Asked Questions 

document to require that Medicare and third-
party payments offset costs in DSH audits.  
 Eleven court rulings, including an MHA lawsuit, 

invalidated using FAQs in lieu of the federal 
regulatory process.  
 CMS is withdrawing the FAQs and its appeals.
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Hospital Liabilities Decrease

 Missouri hospitals’ Medicaid DSH 
liabilities will fall significantly for 
SFYs 2011 through 2017. 
 More federal DSH funds will remain 

in Missouri rather than be returned 
to the federal treasury.
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 Missouri’s aggregate DSH audit liability to CMS 
is eliminated for SFY 2011 and 2012. It was 
$92.5 million in federal DSH funds.
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CMS Pushes Change Via Regulation

 Facing backlash from its FAQs, CMS issued a 
regulation requiring the new DSH audit 
standard. It would take effect June 2, 2017. 
 The regulation has been blocked by federal 

court rulings as violating federal Medicaid law.  
MHA lawsuit was the first to win on this issue.  
CMS has appealed.  
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 If the regulation is upheld, 
CMS’ third-party payment 
standards will apply 6/2/17.



Board Workgroup Considers Options

 An MHA-board appointed DSH Audit Litigation 
Redistribution Workgroup was appointed in 
February 2018.  It is assessing whether and how 
to redistribute hospital funds to address 
concerns about payment equity under DSH 
audits.  
 MHA membership webinars and District Council 

meetings in February-March 2018 addressed the 
DSH audit litigation rulings and the Workgroup’s 
deliberations.  
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DSH Audit Timing Considerations
 Myers & Stauffer has collected data to redo the 

completed DSH audits without the FAQ policies.
 As instructed by the MO HealthNet Division, 

some additional audit work may be performed.
 General policy is that hospitals have a year after 

MHD files the revised final DSH audit to pay any 
obligations.  
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Medicaid DSH Audit Overview

 DSH audits assess the aligning of costs and 
payments. A state’s DSH payments to a hospital 
are not to exceed the hospital’s DSH-
compensable costs as defined by CMS. 
 This is more challenging than it might appear.  

Both payments and costs are prospectively 
determined using four-year old audited cost 
reports and are subject to unpredictable swings 
in utilization, budgets, changing reimbursement 
systems, etc.
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Aggregate Results of DSH Audits 
Applying FAQs 33 & 34 
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Facility Results of DSH Audits
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Facility Results of DSH Audits 
Excluding FAQs 33 & 34
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